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Abstract

In Criminology and the Criminal Justice System, the relevance of their objectives in jurisprudence has been ongoing
debate in existing literature. Criminological schools of thought oscillate from the higher values of one theoretical and
doctrinal to the other. Between the deterrence, punishment, and restorative-rehabilitative divide, most literature
evaluates their conclusions from the Western jurisprudential and sociological prism. Few analyses have focus on existing
criminal justice systems of traditional African societies. For example, the South African Truth Commission (The Truth
Commission) represents an indigenous African jurisprudential approach to criminal justice and criminological
explorations of sociopolitical malaise in society. The Truth Commission highlighted the tilt towards restorative-
rehabilitative essence of how most Africans approach crime and injustice. This article explores the continuing
jurisprudential issues from the traditional African customary law system, using Nigeria and its film industry as a case
study. The paper critically examines criminal justice and criminology systems based on their essence in the customary
laws of traditional society. In conclusion, this article recommends an incorporation of the customary law regimes which
tilt towards restorative justice in the scale of objectives of criminal justice.
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Abbreviations: 0CS: Osu Caste System; SATC: South
African Truth Commission; CJS: Criminal Justice System;
DCL: Defining Customary Law.

Introduction

African Cinematic themes popularized by Nollywood, the
Nigerian film industry have brought most of traditional
cultures and customary jurisprudence to the digital space
and big screen. African films, which this paper refers to as
‘Afrollywood,” the movies from Tanzania, Uganda, Kenya,

Ghana, and South Africa, and derivatives from the
Nollywood genre preserve and disseminate most of the
traditional criminal justice objectives particularly the
restorative-rehabilitative classification. For example,
living in Bondage, the Nigerian audiovisual cinematic
work that birth the Nollywood era, depicted the African
believes in restorative and rehabilitative justice impelled
through the powers of a higher beings, customary laws
and myth. Exiting scholarly literature on sociology and
criminal justice has continued the discussion on the
effective objective of criminal justice and law. This article

Citation: Andrews SS. Balancing Restorative Justice and Indigenous
Traditional Systems in Criminal Justice Jurisprudence. ] Crim Forensic
studies 2019, 2(3): 180036.

Copyright © 2019 Andrews SS.


mailto:samiandrews40@gmail.com

Journal of Criminology and Forensic Studies

continues the evolving discussion and will explore the
consideration of including the customary and traditional
justice systems of developing economies in the larger
analysis of this complex subject. The article explores the
complex socio-legal dynamics in criminal justice using the
audiovisual African content industry, which Nigeria’s
Nollywood, its indigenous film industry started as an
agency and a template for behavioral and policy
reconceptualization. The article explores the Nigerian
customary law systems as a case study for further
analysis [1-4].

Customary law & criminal justice

Defining customary law: Customary law is a body of
customs accepted by members of a community as binding
laws among them. In preliterate Nigerian society, every
community had its own type of customary law. Nigerian
customary law consists of ethnic indigenous and Moslem
law. Sharia, the Moslem law is not indigenous customary
law but introduced into Nigeria as part of the Islamic faith.
Sharia is principally in written form and derives its source
from the Holy Koran, the practices of the Prophet (Sunna),
and analogical deductions accepted by Islamic scholars
Hadith [5-7].

Customary law and traditional society’s criminal
jurisprudence tilt towards a communal-oriented based
sanction. Restorative Justice for the African traditional
society leans towards appeasement of societal wrong and
making whole the community. Ideological, theoretical,
and practical tensions continue in criminal justice
objectives in traditional societies and contemporary
Western cultures. Some of the tension centers on the
objectives of punishment and sentencing in traditional
society, which defers fundamentally from Western
societies. For example, African customary criminal justice
emphasizes Retributive and Total Institution concept of
punishment.

In South African customary law, Ubuntu, the principles of
indigenous equity to restore harmony and reconciliation
in society while still exerting sanctions and other forms of
punishment has become mainstream legal reality.
Although unwritten, indigenous customary law is
unwritten but binds members of the community that
accepts its authority. For example, among the Yoruba
people of Lagos, customary law forbids absolute
alienation of land. Customary law mostly prohibits
individual land ownership. Family units have proprietary
rights over land in traditional society. Contemporary
economic realities have changed this customary law, as
individuals now own land [8-16]. Customary law is the
codification of folklore, customs and norms of traditional

society. Modern Nigerian society has formalized
customary laws with its inclusion in statutes and
legislation. Nigerian customary law aggregates the values,
norms and beliefs of a society into an enforceable code.
Traditional society enforced proprietary rights in
intangible goods with customary laws. In traditional
Nigerian society, norms, cultures and folklore gravitated
to the status of enforceable codes, which resulted in
sanction when breached. Customary law may be relevant
in protecting Nollywood because Nigerians regard
customary law as an authentic reflection of societal
values. Traditional society ordinarily frowns on
misappropriation of property of any form. Therefore,
customary law will classify Nollywood films or DVD as
property. The likelihood of the public appreciation of
Nollywood filmmakers’ creative rights may increase
within the domain of customary proprietary right
jurisprudence [17-25].

The african indigenous traditional legal system-
Nigeria: A customary law, which is contrary to the
judicial repugnancy test of equity and good conscience, is
illegal. The customary law that permitted the Kkilling of
twins and which deprived women from holding real
property are examples of some of the repugnant
customary laws. Anyone that asserts a customary law,
which the courts have taken judicial notice of needs no
evidence to prove the existence of the law. The Nigerian
courts examine the frequency of the practice of a
customary law and its acceptance by the community as a
litmus test of enforceability. The Nigerian courts also
regard the continuous practice of a custom as a communal
stamp of legitimacy. The practice of rejecting female
children and rejecting children born out of wedlock are
customs regarded by Nigerian courts as unconstitutional.
Customary laws become adaptable as societal value
evolves. The courts eliminated most of the customary
laws that were incompatible with modern good
conscience. Recently, the Nigerian Supreme Court
declared unconstitutional the Igbo custom that deprives
women of the right to own property. Customary laws are
not uniform among ethnic or tribal groups. For example, a
court recognized an Abeokuta custom rather than a
Yoruba custom even though Abeokuta is a Yoruba
community. A community may be of same tribal stock but
may differ in the practice of culture. Each ethnic group
may have different customary law based on its peculiar
history, custom and geography [26-36].

Enforcement of customary law, sentencing &
restorative justice: The breach of customary laws
attracted sanctions. These sanctions included fines,
ostracism, banishment, and in some cases capital
punishment. In early societies, customary law forbade
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certain castes of people within same community to inter
marry. For example, the Osu caste system in Igbo
communities of Eastern Nigeria instituted a class of
people that custom regarded as outcast. An Osu had no
marital rights nor had legal capacity to own property. The
0SU caste system would not pass the constitutional test in
contemporary Nigerian society [37-41].

Customary law sets boundaries on the uses of folklores in
the same manner copyright do for creative works. An
unauthorized wuse of folklore attracts similar
consequences of a copyright infringement. For example,
the customary law of the Ijebu Yoruba community in
western Nigeria forbids women and foreigners from
participating in Oro festival. Oro festival involves
rendition of traditional dirge and incantations to
commemorate the death of a King. The customary law of
the community forbids non-initiates of Oro cult from
rendering the dirge or adorning the Oro costume. The
Yoruba believe that Oro festival brings prosperity and
cleanses the community of evil spirits [42-47].

Process & Methodology: Substantial or
Substantive Justice

Most Nigerian communities enforced folklore, norms and
customs through existing social and political organization
of their community. Traditional societies like the Ogboni,
the Ekpe and age groups, which formed part of the
political organ gram of traditional society enforced
customary laws in traditional society. The enforcement of
cultural norms and folklore through various stratification
of society achieved socio-economic advancement of the
early societies in Nigeria [48-50].

Social stratification and enforcement

The Nigerian traditional community had a system of
socio-cultural stratification. The traditional societies
enforced customs through tiers of stratification. The
division of society along social class was prevalent in
traditional Nigerian society. The family was central to
regulations of societal cultures and norms. The traditional
family consists of a husband, who was the head of family
and wife or wives and the children. The head of a family
unit had the primary responsibility to enforce laws. The
family unit made for easy identification of members for
effective communication of communal norms.

At the top of the social strata is the King. The different
family units are accountable to their individual family
heads. The groups of family heads are accountable to the
clan head. The head of the clan in turn was accountable to
the King. The ultimate enforcer of all taboos and folklore

through these societal units was the King. Every clansman
as responsible for protecting the customs or folklore of
the community. The concept of collective responsibility
prevailed in customary law enforcement. The present
copyright law lacks collective responsibility for
infringement of creative works. Requiring an updated
copyright regime to use similar socio-political templates
would effectively solve the issues of Nollywood film
piracy and copyright infringement. The proximity of the
enforcement authorities to scenes of infringing activities
may quickly nib copyright infringement in the bud [51-
60].

Cultural mores in enforcement

The Hausa-Islamic culture embodies moral suasion and
guide for social relationships. The moral codes of Islamic
culture influence most of Nollywood movies shown in
Northern Nigeria. Nollywood films shown in Northern
Nigeria must conform to the Islamic mores and values.
Cultural sensitivities have become a quasi-public policy,
as the National Film and Video Censor Board in its
regulatory activities demands cultural sensitivities as one
of the criteria in granting permission for the release of a
Nollywood film. Most Nollywood films in northern Nigeria
adopted the Tatsuniya, a folktale of Hausa culture based
on moral uprightness laid out in a narrative template
about living an upright lifestyle. The Hausas deliver
Tatsuniya in its original form of narration using the native
Hausa language. Nollywood Hausa language films in
Northern Nigeria are popular and successful in the
community because of the Tatsuniya existing narrative
template. Auduga is an example of the Hausa films that
was a commercial success based upon Tatsuniya style
narrative. Auduga is a remake of Dangerous Twins, for the
northern Nigerian audience. The producers of Auduga felt
that Dangerous Twins was not compliant with the
northern Islamic culture. Dangerous Twins was a story of
treachery and betrayal between two brothers who were
twins. One of them lived in London and married a white
English woman. The other twin married a Nigerian with
three children and lived in Lagos, Nigeria [61,62].

The London twin entered into an agreement to swap
places so that the Lagos twin could impregnate his sister
in law that lives in London. The Lagos twin visited
London, got his twin brother’s wife pregnant and settled
in with his sister in law. The London twin also took over
the Lagos twin’s family. However, things spiraled out of
hand when the Lagos twin refused to return to his family
in Nigeria. Auduga is without the plot and scenes that may
offend the Islamic sensitivities of the northern Nigerian
audience. In Auduga, the director cast the London twin as
a lapsed Muslim whose mother did not raise him properly
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according to Islamic tenets. Auduga highlighted the
essentials of Sharia law of inheritance within the Hausa
culture of northern Nigeria. Nollywood incorporates these
cultural mores of the Nigerian communities into its
cinematic themes for creative and economic advantage.
Adherents of these cultures are likely to patronize
Nollywood films that identify with their beliefs.

Nollywood should use the customary Islamic teaching
against misappropriation of property to protect its works
against piracy. Islamic Scholars have not agreed that
Sharia law enjoins the protection of intangible property.
However, Islamic law does not forbid protection of
intangible property. Nollywood can use the Sharia
jurisprudence for protecting its work from piracy with
more Hausa-Islamic cinematographic themes. The beliefs
and enforcement system in customary law may dissuade
consumers of misappropriated Nollywood films from
engaging in the illicit activities. The ground-up approach
of customary law enforcement from the family unit to the
larger community worked for the traditional society. The
Nigerian legal system should extrapolate the effective
elements of customary law into copyright enforcement
[63-65].

Customary law enforcement in contemporary
Africa-Nigeria

Customary laws form part of the Nigerian legal system.
The Nigerian copyright laws recognize the value of
existing laws thus it reasoned that, “subject to the
provisions of this section copyright shall be transmissible
by assignment, by testamentary disposition or by
operation of law” The Nigerian copyright laws should
recognize the application of customary laws in enforcing
infringing activities, because it is still a recognized and
operational law in Nigeria.” The Nigerian courts should
recognize the application of customary law in copyright
enforcement. However, where customary law contravene
outright with the provisions of the Copyright Act, the
courts should decide the any conflict of laws issue in favor
of the Copyright Act. Customary law could perform a
complementary role in Nigerian copyright enforcement.

The reward systems of customary law in
restorative justice

A reward system may motivate a creative industry but the
reward system alone does not birth a creative industry. In
the modern cultural content industries, economic realities
of living sustenance demands the proper reward of
creators. The majority of Nigerians live on less than $10 a
month income. Most Nigerians suffer in the mist of
abundant creative talents because the political and

economic system neglects a large productive sector of its
people. The expressions of folklore attracted certain
intangible benefits like prestige, titles, communal honor,
and communal fame to creators. The traditional Nigerian
society rewarded folklore performers with community
titles and honorariums. The reward system of traditional
society may not have been a deliberate public policy to
stimulate innovation or encourage preservation of
traditional cultural norms. Folklore indirectly motivated
the people to perform various folklore and art works
knowing that communal appreciation was a worthy prize
in the society.

For example, a hunter who killed a big game had a song
made for him. Community praise singers exhort a
successful hunter in public functions with oratory poems
expounding his accomplishments. The community passed
on these songs from one generation to another. The
commemoration of a family name in the community for
generations had significant value in the traditional society
than using monopolistic legal rights for financial reward.
The reward system of the traditional and contemporary
society is not similar. The reward system in traditional
society is mostly for status recognition and not economic
benefits. The reward system in intellectual property
policy seeks to encourage innovation and incentivize
creators. Customary practices and norms rewarded
creativity because of the belief in honoring the giver of the
talent. Folklore and culture regard rewarding of talent as
a form of showing appreciation to the deity that owns the
talent. The people’s obligation to communal good was a
motivating factor for creativity. Customary law system
supports the argument that extrinsic values do not
necessarily spur creativity because artistic innovation
took place in traditional society without foreseeable
financial reward.

Customary Criminology and Reforms

Nigerian folklore and culture played a prominent role in
the contents of early society’s and traditional
community’s penal justice. The role of folklore in the
Nigerian cultural and social space has been significant.
The Nigerian film industry has tried to preserve most of
customary criminal justice system. Customary law
preserved most of the cultural expressions that
Nollywood has highlighted in digital screens. For example,
Nollywood has continued the moonlight storytelling I
heard while growing up in Lagos and Onna, Akwa Ibom
state of Nigeria through a broader and wider digital
media. Nollywood, the Nigerian film industry interprets
the norms, fashion, arts, songs, and customs of the
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Nigerian community for adaptability in contemporary
society.

Conclusion

Nigerian indigenous communities protected its folklore
from misappropriation effectively mostly relying on its
forms of criminal justice system, but contemporary
society continues to struggle in search of an effective
system of protection. Current Nigerian laws have taken
steps to recognize customary and cultural forces as a sui
generis regime in a limited sense. Such tangential
recognition has impacted the restorative objective of the
penal sanctions of customary and contemporary on the
criminal justice system. Perhaps, current policy and legal
approaches should leverage the existing practices of
traditional societies for effective outcomes.
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